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Does mining legislationdesigned to beneﬁt previously
disadvantaged indigenous groups in Africa really work?
By Rodney Weidemann

n a continent that has a long
history of colonisation and
having its natural resources
stripped without any beneﬁts
to the local population, it is no
wonder that many African countries have
implemented someform of "indigenous
rights" laws, particularly in the mining space.
These indigenisation requirements not
only vary from country to country, but also
differ in terms of how contentious their
particular set of rules is considered to be by
mining investors. Formed in 1993and with
over 600 lawyers in 24 African countries, LEX

required at least 51% of shares in every
business or company to be held by
indigenous Zimbabweans.
Sternford Moyo, senior partner at Scanlen
and Holderness in Zimbabwe, points out
that this law adversely affected the country's
ability to attract foreign investment.
"Fortunately, with the coming of the new
political dispensation in Zimbabwe in 2017,
which declared Zimbabwe to be open for
businessas part of its effor tsto attract muchneeded foreign investment, these laws were
substantially relaxed," he says.

is still applicable."
In Zambia, explains Charles Mkokweza,
a partner at Corpus Legal Practitioners,
there are no indigenisation rules with regard
to large-scale mining rights or mineral
processingrights.
"However, when it comes to artisanal
mining, this may only be undertaken by
Zambian citizens, while small-scale mining
may only be undertaken by citizen-owned,
citizen-inﬂuenced or citizen-empowered
companies. These are companies that have a

citizenshareholding of anywhere from 5%to

Africaisthe continent'sﬁrst and largestlegal
alliance and is thus perfectly positioned to
talk about these laws and their impact on the
mining sector in various African nations.
Zimbabwe for example made headlines
a few years ago when the government
introduced an indigenisation law that

to 49%in favour of indigenousZimbabweans

50.1%," he says.
Meanwhile, according to Faizal Jusob,
a partner at CGA in Mozambique, the law
here indicates merely that government must
create mechanismsfor the involvement of
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Mozambican companies or individuals in
mining ventures, with the goal of gradually
promoting an increased level of participation
in mining ventures.
"In particular, tenders for new mining
projects stipulate that the bidding company
must have at least 20% of the share capital
held by Mozambicans- either legal entities
or natural persons," he says.
In South Africa, there are no

indigenisation requirements in the mining
legislation, points out Chris Stevens, a

"The government saw ﬁt to remove
compulsory indigenisation requirements
from all companies and businesses with the
exception of those operating in the platinum
and diamond mining sectors,where the 51%

director at Werksmans Attorneys.
"Howe ver, the Mining Char ter provides
for equity in mining projects to be held by
historically disadv antaged citizens.The
latest version of the charter stipulates that
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the requirement is for 20%of the equity to
be held by historically disadvantaged South
Africans, with at least 5%free carry in favour
of a host community trust and a further 5%in
the name of qualifying emplo yees," he says.
GOOD OR BAD?
Although the principle behind these
requirements is a good one - providing an
advantage to locals who may have previously
been excluded from the mining economy the implementation thereof has often been
criticised as being haphazard, too strict,
or even as a threat to the economy of the
speciﬁc countr y.
Stevens, however, feels that the only
negative impact has been created by the
recent uncer tainty around the Mining Char ter
rules, which had initially been subject to
litigation with the MineralsCouncil.
"Now that the September 2018 Mining
Charter - which constitutes a compromise
between the various stakeholders - has been
gazetted, the position is more settled, the

rules of the gameestablishedand therefore
foreign investment into the South African
mining industr y should return."
Jusob certainly believesthat the existing
rules in Mozambique have had a positive
impact on the mining sector.
"It is clear that the involvement of
locals and their communities in the mining
sector creates a better environment for the
mining projects, particularly in respect of
resettlement matters and more generally
around the relationship between these local

communities and the government," he says.
Mkokwezaagreesthat there are deﬁnite
positives to be found, since, he explains,
Zambian citizens do not usually have the
capacity to meet the ﬁnancing requirements
for establishing and operating a large-scale

mine, although they have the capacity to
hold the mining rights.
"The current MinesAct appears to be an
attempt at providing a fair balance, so that
locals can beneﬁt from the small-scale and
artisanal mines, and foreign investorsare

able to operate in the large-scale mining
sector. Unfor tunately, one thing that does
still appear to be missing in the law is
some kind of incentivisation to createjoint
ventures between citizensand foreign
investors."
The ﬁnal word goesto Zimbabwe, which
has experienced both sides of the equation
- very strict indigenisation rules, and the
subsequent relaxation of these.
"The relaxation of the indigenisation
requirement by the new dispensation has
received a very positive response from
mining investors.Substantial interest has
since been shown in Zimbabwean mining
investments. It is our hope and expectation
that afterthe craftingof the diamond and
platinum policies by our government, the
relaxations will be extended to platinum
and diamond mining. Furthermor e, there is
hope and expectation that diamond mining
companies which were closed by the old
dispensation will be allowed to resume
operations," concludes Moyo. RM
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